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Benjamin H. Grumbles  

Secretary of the Environment 

Maryland Department of the Environment 

1800 Washington Boulevard 

Baltimore, Maryland  21230 

 

August 15, 2016 

 

Dear Secretary Grumbles, 

The undersigned organizations write to bring to your attention significant procedural and 

substantive flaws in the adherence by certain Maryland Phase I Municipal Separate Storm Sewer 

System (“MS4”) jurisdictional permittees to requirements under Section 4-202.1 et seq, 

Environment Article, Maryland Annotated Code. The law requires Phase I MS4 permittees to 

prepare, hold a public hearing on, obtain approval of the local governing body for, and submit to 

the Maryland Department of the Environment (“MDE”) the financial assurance plan (“FAP”) 

that demonstrates the jurisdictions’ ability to comply with the impervious surface restoration 

requirements of the MS4 permits as specified by the permit and the incorporated guidance 

documents. We urge MDE to reject any plans that contain the substantive flaws that are 

explained in detail in this letter, and to require a corrected plan that complies with the law. 

Additionally, we urge MDE to prioritize public participation and transparency in the future. 

As further elaborated below, problems with compliance include: 

 Failure to identify and appropriate adequate resources to comply with the 20% restoration 

requirement, primarily due to heavy reliance on unapproved trading practices; and, 

 Failure to hold statutorily required public hearings and submit approved FAPs by the 

statutory deadline. 

Further, there are several actions that MDE, as the oversight and enforcement agency, should 

take to help rectify the above failures: 

 Evaluate the cost-effectiveness of the proposed restoration plans and FAPs to ensure that 

permittees are selecting enough projects to comply with the MS4 permit within their 

financial capabilities; and 

 Evaluate the relationship between the impervious surface restoration requirement and the 

final wasteload allocations (WLAs) to inform the selection of the most effective best 

management practices (BMPs). 

Clean, healthy waters in local rivers, streams, and the Chesapeake Bay are of the utmost 

importance to the undersigned organizations and the members we represent. Over the last several 

years we have been strong advocates for the reduction of urban polluted runoff, or stormwater, 

which is the only major source of nitrogen pollution that is increasing in Maryland. Under 

Maryland’s Watershed Implementation Plan (“WIP”), developed pursuant to the Chesapeake 

Bay Total Daily Maximum Load (“TMDL”), the bulk of nitrogen load reductions from the 

stormwater sector falls primarily on sources regulated under the federal National Pollution 
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Discharge Elimination System (NPDES) stormwater permit.1 Specifically, the WIP states that 

“the strategy calls for requiring, in federal NPDES stormwater permits, the retrofitting of 20% of 

previously developed impervious land with little or no controls within the next five year permit 

term…”2 This strategy was to be implemented by 2017 but unfortunately was substantially 

delayed due to the administrative extensions of previous five-year permits, which resulted in 

permit terms that lasted a decade or more.3 At this stage, even if the current MS4 permits were 

fully implemented as intended by the permit language and the WIP, Maryland would still lag 

behind on its urban stormwater strategy.4 It is, therefore, especially critical that Maryland gets 

back on track on stormwater pollution reduction now, and to do so requires that the Phase I 

MS4 permits are fully and faithfully complied with during the current permit term. 

Background on the Watershed Protection and Restoration Program 

A major hurdle to the implementation of stormwater management and pollution reduction 

systems historically has been the lack of sufficient resources applied by Phase I MS4 permittees. 

Numerous analyses indicated that the Chesapeake Bay TMDL, the state WIP, and the 

corresponding MS4 permit requirements would increase the costs of compliance for local 

governments with their MS4 permits in order to achieve clean water.5 The lack of sufficient 

financial investment in polluted runoff reduction systems predates the Chesapeake Bay TMDL, 

with numerous MS4 jurisdictions failing to meet the 10% restoration or retrofit requirements of 

the previous permit even after the permit terms were significantly extended. 

The pervasive lack of funding to reduce polluted runoff resulted in legislative efforts to 

supplement revenues in the permitted jurisdictions by the enactment of House Bill 987, Chapter 

151, in the 2012 General Assembly Session. This law was intended to provide a specific funding 

source for local MS4 permittees to implement their new MS4 permits and stormwater 

management efforts in general by mandating the creation of stormwater remediation fees and 

                                                           
1 See University of Maryland/Maryland Department of Planning/Maryland Department of Agriculture/Maryland 
Department of Environment/Maryland Department of Natural Resources. (2012). Maryland’s Phase II Watershed 
Implementation Plan for the Chesapeake Bay TMDL. Document Version: October 26, 2012. [Herein “Phase II WIP”] 
P. 14. (“The stormwater sector is projected to reduce about 838,000 pounds/year of nitrogen as a result of 
implementing the Interim Target Strategy. About 78% of that reduction is anticipated to occur from sources 
regulated under federal NPDES stormwater permits”)(emphasis added). 
2 Id. Note that the five year permit term referenced in this document was scheduled to extend from 2011 to 2016, 
but delayed implementation resulted in a permit term that covers 2014 – 2019. Due to the delay, Maryland is 
already several years behind in the urban stormwater strategy. 
3 For example, the current Anne Arundel County permit was issued on February 10, 2014, and the previous permit 
was issued in 2004. The Clean Water Act requires that MS4 permits expire after five years. 33 USCS §1342(b)(1)(B) 
(limiting state issued NPDES permits to “fixed terms not exceeding five years”).  
4 See EPA Evaluation of Maryland’s 2014-2015 and 2016-2017 Milestones, June 17, 2016. (“Maryland is not on 
track to meet its 2017 targets for the urban sector for any of the three pollutants…Maryland will need to place 
additional emphasis on increasing implementation in the urban sector in order to meet its WIP and Bay TMDL 
commitments…”). 
5 See, e.g., Fiscal and Policy Note for HB 987 of 2012, noting “significant anticipated future costs” and that “in the 
absence of a dedicated funding source such as a stormwater remediation fee, it is assumed that local governments 
will need to generate additional revenue through an increase in other fees, charges, or taxes to comply with the 
WIP.” See also Phase II WIP, Section 1.10.2. 
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dedicated watershed protection and restoration funds in every MS4 permitted jurisdiction.  

During the 2015 Legislative Session, this requirement was amended by Senate Bill 863 (Chapter 

124) which established the procedures for repeal of the local stormwater remediation fees, and 

required a demonstration of sufficient operating/capital funding in their annual budgets to 

comply with the permit regardless of whether a fee system was in place.  The nature and 

adequacy of this funding was to be set out in a FAP.  In this way, the public would receive 

assurances as to the financial capacity and commitment of the local government permittees to 

fully implement their MS4 permits and reduce stormwater runoff pollution to local urban waters. 

With the enactment of SB 863, the Maryland General Assembly provided over a year for local 

government MS4 permittees to understand the requirements, prepare the FAP, and plan for its 

implementation.  MDE also prepared a guidance document giving explicit and clear guidance to 

these jurisdictions on the FAP preparation.   

This spring, CCWC organizations monitored carefully the work product of the ten permittee 

jurisdictions. Various organizations reviewed each FAP, attended each public hearing, and 

presented verbal and written comments in every jurisdiction that had a public process. County-

specific comments from individual organizations that reviewed and commented on FAPs are 

attached. To be clear, the county-specific comments attached to this letter represent only the 

views of the organization that submitted them, not the collective position of the undersigned.  

However, the undersigned have prepared these overarching comments on the FAPs submitted for 

departmental approval that identifies general concerns that were common to several jurisdictions. 

Despite the shortcomings in some of the plans, we recognize and appreciate the work that went 

into creating these FAPs. Additionally, we’d like to acknowledge that several jurisdictions made 

significant, good faith efforts to identify and appropriate resources in compliance with the law. 

Some of the shortcomings documented herein are not necessarily a result of the permittees’ 

actions, but of the permits themselves. We make our comments and our compilation in a spirit of 

cooperation and in an effort to make them as useful and transparent as possible. 

 

1. MDE must not approve FAPs that include a reliance on trading with wastewater 

treatment plants as that is not an approved practice and therefore does not 

demonstrate an ability to comply with the MS4 Permit. 

The most significant deficiency found in a number of the jurisdictions’ FAPs is the reliance on 

an unapproved, unexplained, and unauthorized trading scheme in which Phase I MS4s propose to 

“borrow” or claim credit for either unused capacity or load reductions achieved by state-financed 

and upgraded wastewater treatment plants (WWTPs) instead of the projects and practices 

identified to reduce the impact of polluted runoff from impervious surfaces. The law explicitly 

requires the Phase I MS4 jurisdictions to identify the costs and revenues for meeting “the 

impervious surface restoration plan requirements of its national pollutant discharge elimination 

system Phase I municipal separate storm sewer system permit.”6 A major purpose of this law, as 

mentioned above, was to ensure that resources were made available and properly allocated to 

                                                           
6 Md. Code Environment Article §4-202.1(j)(1).  
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accelerate implementation of actual stormwater projects and obtain compliance with the MS4 

permits. Every FAP that fails to identify and appropriate resources to comply with the permit as 

written and implemented has failed to comply with the letter and spirit of Maryland law, as well 

as the federal Clean Water Act.  

As was recognized during the legislative process7 and has been frequently confirmed by MDE,8 

under the current Phase I MS4 Permits there is no ambiguity as to what the “impervious surface 

restoration plan” requirement means: “commence and complete the implementation of 

restoration efforts for twenty percent of the County’s impervious surface area consistent with the 

methodology described in the MDE document [Accounting for Stormwater Wasteload 

Allocations and Impervious Acres Treated, Guidance for National Pollutant Discharge 

Elimination System Stormwater Permits]…”9 The MDE Guidance does not contemplate or allow 

any form of trading, meaning trading would not be consistent with that document and 

therefore trading cannot be credited towards compliance with the Phase I MS4 permits. 

The U.S. Environmental Protection Agency has also confirmed this, stating: “[n]one of the 

reissued Phase I permits nor their supporting documentation discuss allowing trading to be used 

to satisfy the twenty percent restoration requirement nor the use of trading to meet WLAs.”10 To 

redefine “impervious surface restoration requirement” now to include “trading” with WWTPs 

would be a radical and unapproved departure from the Maryland Phase II WIP and the well-

documented understanding of the urban stormwater strategy. 

With this understanding of the Phase I MS4 permits and the statute at issue, it is clearly 

impossible for Phase I MS4 permittees to comply with the statutory requirements to identify 

costs and revenues needed to comply with the 20% impervious surface restoration requirement 

while relying on trading with WWTPs. These permittees have not developed accurate fiscal 

estimates for compliance with the MS4 permit, and therefore have not identified or allocated 

adequate resources to meet those costs. 

The very purpose of Chapter 124 of 2015 was to ensure that the projects and programs required 

to reduce urban stormwater were actually implemented in a timely fashion, i.e. within the five 

year permit term, in order to cease the continued and widespread noncompliance with this 

requirement in the future. To again release the Phase I MS4 jurisdictions from their obligation to 

establish the much needed urban water quality improvement projects violates the spirit and letter 

                                                           
7 See, e.g., Fiscal and Policy Note (Revised) for Senate Bill 863.  
8 See, e.g., Maryland Department of Environment Basis for Final Determination to Issue Anne Arundel County’s 
National Pollutant Discharge Elimination System Municipal Separate Storm Sewer Permit, MD0068306. P. 5-6  (“the 
restoration requirement is a BMP design to provide treatment…The approved strategy for meeting the nutrient 
and sediment WLAs from urban stormwater is to require, in Phase I NPDES MS4 permit, restoration of 20% of 
previously developed impervious land with little or no stormwater controls within the next five-year permit term”).  
9 See, e.g., Maryland Department of the Environment National Pollutant Discharge Elimination System Municipal 
Separate Storm Sewer System Discharge Permit for Anne Arundel County, Permit Number 11-DP-3316, 
MD0068306 PART IV.E.2.a. The same language appears verbatim in each Phase I MS4 Permit, except for 
Montgomery County. 
10 McGuigan, David. "MS4 Trading." Message to Lynn Buhl, Virginia Kearney, Brian Clevenger, and Raymond Bahr. 
18 May 2016. E-mail. 
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of Chapter 124 of 2015, jeopardizes the state’s progress toward restoring the Chesapeake Bay 

under the Bay TMDL, and continues to endanger the health of local communities and waterways.  

Stormwater project planning is not simply a paper accounting exercise designed to obtain 

“credit” under the Phase I MS4 permit, nor should the benefits of water quality improvement 

projects be traded for already existing and state-funded nitrogen reductions from another sector. 

Rather, as was summarized in Maryland’s WIP, which imposed the urban stormwater restoration 

requirements: “The benefits to Marylanders that come as a result of this implementation plan 

include local jobs generated by environmental restoration projects, improvements to our 

neighborhood streams, increased tourism, more abundant and healthy crabs, oysters and fish, 

improved property values, better public understanding of environmental issues, and most 

importantly, a proud legacy for our grandchildren.”11 A paper accounting exercise in which one 

sector’s planned reductions (e.g. wastewater or septic systems) are used to excuse another sector 

from complying with its reduction requirements does not achieve these critical benefits or get 

these hugely beneficial projects in the ground. Additionally, borrowing credits from another 

source to avoid impervious surface restoration eviscerates the permit condition frequently 

emphasized by MDE during the permitting process as the most significant: “[t]he restoration of 

20% of the County’s impervious area that has little or no stormwater controls is a major 

requirement in the permit…This will be achieved using acceptable stormwater BMPs for water 

quality treatment and stormwater program enhancements.”12  

Furthermore, MDE has not offered final guidance or any legally binding regulations to govern 

nutrient and sediment trading with the WWTPs.13 Currently the Maryland Water Quality Trading 

Advisory Committee is undergoing a public process to consider and develop principles 

governing a Maryland trading program. MDE should not bypass this Committee and the existing 

public process. Moreover, developing a trading proposal to allow Phase I MS4s to “borrow” 

nutrient reductions from WWTPs would likely undercut the entire process of developing a 

trading program by flooding the market with a virtually inexhaustible supply of free “credits,” 

and result in Maryland’s inability to create a broader, more applicable trading program involving 

multiple sectors and real, additional, and verifiable pollution reductions.  

To the knowledge of the undersigned, MDE has not reviewed WWTP discharge documents to 

confirm whether there is a reliable, consistent method to translate reductions to the stormwater 

sector, or considered what the impact of such a proposal would have on a comprehensive and 

mature trading market. The undersigned have also not seen any analysis from MDE on how the 

state can move forward on urban stormwater goals while excusing the Phase I MS4 permittees 

from half of the reductions required under the federal NDPES permits. As noted above, such 

reductions under NDPES permits constitute the bulk of the urban stormwater reductions under 

the Maryland WIP. 

                                                           
11 Phase II WIP Executive Summary pg. vii 
12 Maryland Department of Environment Basis for Final Determination to Issue Anne Arundel County’s National 
Pollutant Discharge Elimination System Municipal Separate Storm Sewer Permit, MD0068306.  
13 As also stated in a recent letter from the Attorney General, it is the belief of the undersigned that any nutrient 
trading program in Maryland would require duly issued regulations. 
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Finally, it is entirely inappropriate for MDE to assure Phase I MS4 permittees that they will be 

excused from compliance with their federally issued MS4 permits before any public process has 

occurred, which is required by federal law and regulation under the Clean Water Act for NPDES 

consent decrees.14 The undersigned organizations have been intimately involved in the 

development and implementation of the Chesapeake Bay TMDL, the Maryland WIP, and the 

Phase I MS4 permits, and have invested significant time and resources to implement some of the 

projects needed by the MS4 permittees to comply with their permits. It is obvious that these 

organizations have a vested interest in any effort to alter the terms or conditions of these permits, 

just as we would be invited and expected to participate in the reissuance or renewal of the 

permits.  

2. MDE must evaluate the causes and impacts of the failure to comply with the 

statutorily required public participation and submission deadlines. 

Several jurisdictions failed to comply with the statutorily required public participation 

requirements and failed to meet the statutorily required deadline to submit a locally approved 

FAP. The failure to comply with public participation requirements is particularly concerning 

under this law, as a major tenet underlying the 2015 statutory amendments was making 

stormwater management projects and their associated costs more transparent to the tax-paying 

public who ultimately funds the work and relies upon the projects to improve local water quality.  

The statute is crystal clear on the issue of public participation: “[a] county or municipality that 

files a financial assurance plan…shall file on or before July 1, 2016…[a] county or municipality 

may not file a financial assurance plan under this subsection until the local government body of 

the county or municipality: [h]olds a public hearing on the financial assurance plan; and 

[a]pproves the financial assurance plan.”15 The clear language explicitly sets out a schedule 

and/or process that was not met in the following jurisdictions: Anne Arundel County, Baltimore 

County, Frederick County, and Prince George’s County. Baltimore County and Prince George’s 

County have not yet held the public hearings at the time of this writing. Therefore, the residents 

in those two counties who are ultimately funding these efforts had no opportunity, as was 

accorded to them by law, to comment upon or even hear about the planned expenditures.  

It is incumbent on MDE to investigate why these jurisdictions were unable to produce a timely 

FAP when they had a year’s notice and should presumably have been incorporating these 

projects into the local planning and budgeting processes that were finalized before July 1. For the 

jurisdictions that have not yet formally approved the FAP, MDE should allow the public to 

comment before approving these draft FAPs. If a FAP has not been officially approved by local 

                                                           
14 See 28 CFR §50.7 (“Prior to the entry of the judgment, or some earlier specified date, the Department of Justice 
will receive and consider, and file with the court, any written comments, views or allegations relating to the 
proposed judgment. The Department shall reserve the right (1) to withdraw or withhold its consent to the 
proposed judgment if the comments, views and allegations concerning the judgment disclose facts or 
considerations which indicate that the proposed judgment is inappropriate, improper or inadequate…”). See also 
40 CFR §123.27(d), which generally establishes the important procedures to ensure that states provide for 
meaningful public participation in the enforcement of NDPES violations. 
15 Md. Code Environment Article §4-202.1(j)(3) (emphasis added). 
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government, MDE must withhold approval to leave an opportunity for adjustment, if appropriate, 

by the local government based on the public comments.  

The failure for Baltimore County to produce a timely plan and hold a public hearing is 

particularly egregious, since under the law, Baltimore County should have had a “good faith” 

plan by November 2015 when the County Council elected to repeal the fee.16 The purpose of the 

provision of law requiring this good faith FAP was twofold, both to provide the public with 

assurance that the fee repeal will not hamper watershed protection and restoration efforts and to 

ensure that the jurisdiction has appropriately planned to fund their permit compliance efforts 

without the dedicated revenue source. Baltimore County did not comply with this law, MDE did 

not enforce it, and, as discussed below, both failures have had a direct and severe negative effect 

on the citizens and the environmental remediation efforts in the county. 

A different but related problem with the public hearings arose in jurisdictions such as Carroll 

County, where there was no public access to the underlying restoration plan that the FAP was 

supporting. It is impossible for the public to make any meaningful comment on a FAP without 

the underlying plan that explains where projects are being located, the schedule for 

implementation, and the pollution reduction and community benefits of the projects. A similar 

problem arose with jurisdictions that had previously submitted a restoration plan but had 

removed them from the public realm before developing and providing FAPs (e.g. Harford 

County).  

The requirement to involve the public both when local governments make funding decisions 

such as repealing or adjusting stormwater utility fees, and when allocating resources for 

stormwater projects and permit compliance is not an insignificant issue. The failure to hold the 

statutorily required hearings is a missed opportunity to educate the public on how funds are 

being spent and why, and to receive valuable input from local experts who know their waterways 

the best, including concerned citizen volunteers and representatives of the private sector. The 

delay in identifying and allocating these funds also results in a further delay in implementation of 

projects, an area in which Maryland is already significantly behind. The undersigned 

organizations request that MDE faithfully execute the law it is charged with administering 

by issuing a warning to the counties regarding their failure to comply with the law, 

examine the impacts of the failure, and take any further actions necessary to guide counties 

toward compliance and prevent future violations from occurring. Further, MDE must work 

to be as transparent as possible in future dealings with the Phase I MS4 permittees, including 

fully involving the public in any policy changes or revisions of acceptable practices. 

               

                                                           
16 Md. Code Environment Article §4-202.1(c)(2) (“If a county or municipality established a stormwater remediation 
fee under this section on or before July 1, 2013, the county or municipality may repeal or reduce the fee before 
July 1, 2016, if: (1)the county or municipality identifies dedicated revenue, funds, or other sources of funds...(2) the 
county has filed with the Department a financial assurance plan in accordance with subsection (j) of this section; 
and (3) the Department determines the financial assurance plan demonstrates good faith toward achieving 
sufficient funding…”) 
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3.  MDE should evaluate the cost-effectiveness of the proposed restoration plans and 

FAPs, and the permittees’ efforts to generate funding, to reevaluate the need for any 

form of trading to comply with Phase I MS4 permits. 

Several jurisdictions that have included a “trading” element within the FAPs have made 

statements about the infeasibility of complying with the Phase I MS4 permit as written. For 

example, Harford County states: “the permit requirements exceed Harford County’s maximum 

extent practicable (“MEP”), considering both limited financial capabilities and short timeframes 

for implementation.”17 Many of the undersigned organizations objected to this characterization in 

the Harford plan, pointing out that this is a self-created hardship, which resulted after the Harford 

County Council repealed the dedicated revenue source for this work and was fully aware of the 

upcoming permit requirement as far out as five years before the permit was issued.18 Similar 

issues exist in Baltimore County, which repealed its stormwater utility fee and has not been able 

to identify projects or resources to comply with the 20% requirement, and Frederick County, 

which continues to levy a nominal fee while submitting an inadequate FAP along with objections 

and reservations regarding what constitutes MEP level of effort. However, the legal question of 

what constitutes MEP has been put to rest by the Maryland Court of Appeals, who found that 

“the 20% restoration requirement in the Permits complies with the MEP standard.”19 The 

Maryland Court of Appeals holding on the issue of MEP is binding on all Phase I MS4 

jurisdictions. 

Not only has the 20% restoration requirement been legally confirmed as being within the MEP 

standard, but also MDE has continually loosened the meaning of what “impervious surface 

restoration” requires. Throughout the permit development process, many of the undersigned 

organizations supported the mandatory use of stormwater retrofits and environmental site design 

projects to achieve permit compliance. However, MDE elected to allow “credits” to stem from 

many other practices that can be done at a lower cost, specifically for the purpose of reducing the 

cost for Phase I MS4 permittees to comply with permits’ requirements, even if it is commonly 

recognized that these projects, or the 20% restoration alone, will not attain WLAs associated 

with the Chesapeake Bay or local TMDLs. Comments and requests from MDE in response to 

draft restoration plans and the annual reports required under the MS4s permits reflect that the 

broad “menu” of allowable BMPs should easily allow every jurisdiction to select a combination 

that results in compliance with the MS4 permits’ 20% restoration requirement. For example, in 

March 2015, MDE wrote to Anne Arundel County: 

The successful implementation of restoration activities and compliance with the twenty 

percent restoration requirement are integral components of the permit. Therefore, in the 

next annual report, the County must submit to MDE a comprehensive list of BMPs that 

                                                           
17 Harford County FAP page 2. 
18 See above regarding MDE’s meetings with Phase I MS4 permittees beginning 2011. 
19 Md. Department of Environment v. Riverkeeper, 447 Md. 88 at 126 (Md. 2016). 
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can more than meet the twenty percent requirement. The County can then select a subset 

of these BMPs for meeting the twenty percent requirement.20 

As stated above, as recently as a year ago, MDE considered the faithful implementation of the 

20% restoration requirement through approved BMPs to be an “integral” part of the MS4 permit. 

It also appears that MDE recognized there are many ways to obtain compliance with the 20% 

requirement, and BMP options were sufficient to allow a jurisdiction to comply. To the extent 

that MS4 permittees are now arguing that compliance with 20% restoration is too costly to 

implement, MDE must, at the very least, review the substance of the restoration plans and FAPs 

to ensure that the MS4 permittees have selected cost-efficient options that are sufficient to 

comply with the 20% restoration requirement. Only after such lower cost projects and practices 

have been considered, and a jurisdiction has proven that there is no additional fiscal capacity 

through the enactment of a stormwater utility fee or other tools, should a jurisdiction even begin 

to consider additional alternatives or argue that the permit requirements exceed a “maximum 

extent practicable” level of effort. 

Finally, the undersigned organizations wish to express strong disagreement with any assertions 

that that permit compliance is “too costly,” which has been raised repeatedly by several MS4 

permittees.  As noted above, MDE has already allowed for greater compliance flexibility with 

less costly annual practices (e.g. street sweeping and certain other “alternative BMPs” included 

within the relevant MDE stormwater guidance manual).  More importantly, the several Phase I 

MS4 counties in Maryland that appear to have made a good faith effort to submit an adequate 

FAP have proven that significant investments in high value stormwater retrofit and green 

infrastructure projects that comply with the impervious surface restoration requirements of their 

MS4 permit and make significant progress toward the attainment of WLAs are easily achievable 

within a “maximum extent practicable” level of effort. The several counties that submitted FAPs 

and MS4 Annual Reports that openly reject the interpretation of MDE, EPA, and the courts 

regarding the meaning of “maximum extent practicable” are not only violating state and federal 

law and harming local communities and their waterways, but are also undercutting the significant 

progress being made by neighboring counties in reducing the harmful effects of urban runoff. 

We urge MDE to hold permittees responsible for deficient FAPs and water quality restoration 

plans and not allow them to engage in the type of unlawful self-regulation they are undertaking 

through a flawed interpretation of the Clean Water Act. 

 

4.  The Department should carefully consider the relationship between the impervious 

surface restoration plan requirement and the attainment of wasteload allocations, 

and reevaluate restoration efforts with consideration of final WLAs. 

As a general matter, the development of FAPs and the restoration plans upon which they are 

based has further revealed the weakness of the 20% restoration requirement as a mechanism to 

ensuring that Phase I MS4 permittees attain any applicable urban stormwater WLAs. It is 

unlikely that the Phase I MS4 jurisdictions will achieve the nutrient, sediment, and other 

                                                           
20 July 7, 2015 Raymond Bahr to Erik Michelson 
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pollution load reductions required under the Bay and other TMDLs solely through the projects 

and programs identified in the recently submitted FAPs, especially for jurisdictions that choose 

practices from the Guidance Manual that have little load reduction benefits (despite the credit 

they receive toward achieving the permit’s 20% impervious surface restoration requirement).  

Additionally, the impervious surface restoration approach does not allow for a direct and 

consistent translation to pollution load reductions, which creates additional challenges for TMDL 

restoration planning and nutrient trading efforts. We urge MDE to use the FAP review process as 

an opportunity to engage with the Phase I MS4 permittees regarding the issue of relying on lower 

impact pollution load reduction practices identified in the Guidance Manual and the challenging 

position it creates for jurisdictions seeking to attain WLAs and actually restore water quality. 

MDE should also commit to the prompt reissuance of the expired permit for Montgomery 

County and, after careful evaluation, revisions to the impervious surface restoration requirement 

to establish a permit condition designed to actually achieve the local urban stormwater WLAs 

within a timeframe consistent with the Bay TMDL. 

Conclusion 

We urge MDE to undertake a very careful review of each FAP and to require that the 

weaknesses in them be addressed by each permittee.  The uncertainty in funding stormwater 

pollution reduction and MS4 permit implementation has a very negative impact on the ultimate 

success of these critically important and legally required efforts. 

We very much want to assist the Department in this endeavor and request a meeting with you on 

the FAP and permit implementation.   

Sincerely, 

Alison Prost, Chesapeake Bay Foundation 

Karla Raettig, Maryland League of 

Conservation Voters 

Josh Tulkin, Maryland Sierra Club 

Kate Fritz, South River Federation 

Dru Schmidt-Perkins, 1000 Friends of 

Maryland 

Brent Bolin, Clean Water Action 

Betsy Nicholas, Waterkeepers Chesapeake 

Thomas Wolfe, Savage River Watershed 

Association 

Halle Van der Gaag, Blue Water Baltimore 

Sarah Morse, Little Falls Watershed 

Alliance 

Paulette Hammond, Maryland Conservation 

Council 

Bob Lewis, St. Mary’s River Watershed 

Association 

Eliza Cava, Audubon Naturalist Society 

Jim Foster, Anacostia Watershed Society 

Lawrie Deering, Sparks-Glencoe 

Community Planning Council 

Hedrick Belin, Potomac Conservancy  

Jim Long, Mattawoman Watershed Society 

Evan Isaacson, Center for Progressive 

Reform
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Cc:  President Michael Miller 

 Speaker Michael Busch 

Senator Joan Carter Conway 

 Delegate Kumar Barve 

 Jon M. Capacasa, U.S. EPA Water Protection Division 

Lynn Y. Buhl, Director, Water Management Administration 

Brian Clevenger, Program Manager, Sediment, Stormwater and Dam Safety 

Raymond Bahr, Chief, Sediment, Stormwater and Dam Safety 

 

                                           


